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NOTES FROM COMPLIANCE WITH 
THE AFFORDABLE CARE ACT 
TRAINING  
 
These notes are provided as a take-away from the training.  
They are not a substitution for the course. 

 

All material is copyrighted by Access CEU 
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Affordable Care Act 
Provider Compliance 
Requirement 

The Patient Protection and Affordable Care Act (PPACA), sometimes called “Affordable Care Act” 
or “Obamacare,” is a federal law signed by President Obama in March 2010. While 
implementation was been gradual, the law was fully enacted in January 2014. 

The Affordable Care Act (ACA) mandates that all Medicare, Medicaid, and CHIP insurance 
providers, such as certified counselors working in private practice, will be required to implement a 
compliance program. The compliance program requirement is specified in Section 6401 of the 
law. The U.S. Department of Health and Human Services (HHS) Office of the Inspector General 
(OIG) provided guidance on compliance programs in 2000 in a publication called OIG Compliance 
Program for Individual and Small Group Physician Practices. Compliance programs were not 
required in 2000, but providers were encouraged to develop them voluntarily. While no new 
guidance for compliance has been issued since the ACA was enacted, OIG continues to be the 
authority on compliance program implementation (referenced by ACA, for example section 6401a, 
paragraph 8). 

 

Does the requirement 
pertain to certified 
counselors? 

The purpose of a compliance program is to identify and prevent erroneous claims and unlawlful 
behavior pertaining to federal health care programs. Therefore, the compliance program only 
pertains to counselors working in health care. If your practice bills Medicare, Medicaid, or CHIP 
insurance for services provided, then the new compliance program requirement applies to your 
practice. 
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Purpose of Compliance 

A compliance program functions to demonstrate that the provider was proactive in risk 
prevention. Even when mistakes with billing or documentation occur, a compliance program 
shows that the office providing the service was proactive in its attempt to minimize errors. For 
example, an error might be the wrong code is used in a billing submission. From an auditor’s 
perspective, the important distinction is whether the error was an innocent mistake or part of a 
systematic attempt at fraud. A compliance program might show evidence to support that it was an 
innocent mistake, such as documentation of regular self-audits of billing paperwork. 

 

Seven Elements of 
Compliance 

There are seven elements of compliance listed in the OIG Compliance Program for Individual and 
Small Group Physician Practices. 

1. Conducting internal monitoring and auditing through the performance of 
periodic audits 

2. Implementing compliance and practice standards through the 
development of written standards and procedures 

3. Designating a compliance officer or contact(s) to monitor compliance 
efforts and enforce practice standards 

4. Conducting appropriate training and education on practice standards and 
procedures 

5. Responding appropriately to detected violations through the investigation 
of allegations and the disclosure of incidents to appropriate government 
entities 

6. Developing open lines of communication, such as discussions at staff 
meetings regarding how to avoid erroneous or fraudulent conduct and 
community bulletin boards, to keep practice employees updates regarding 
compliance activities 

7. Enforcing disciplinary standards through well-publicized guidelines 
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Component 1: Auditing & 
Monitoring 

A system for ongoing evaluation helps ensure that mistakes are identified and less likely to be 
repeated. There are two procedures associated with evaluation: a review of standards and 
procedures and the claims audit. 

REVIEW OF STANDARDS & PROCEDURES 

Standards of practice change, such as the new standards enacted with the Affordable Care 
Act.  For this reason, it is necessary to review the standards and procedures of the office (or 
individual certified counselors) on a regular schedule.  This will ensure that the billing procedures 
are up-to-date and no new standard of practice is accidentally being violated with out-dated 
procedures. 

CLAIMS SUBMISSION AUDIT 

Claims submission audit pertains to the regular review of claims to federal programs, such as 
billing Medicare, Medicaid, and CHIP.  The guidance suggests using a regular schedule of claims 
auditing of at least once per year.  The recommended number of reviewed claims is at least five 
per each insurance entity billed. It is also recommended that the claims are chosen randomly. 

Use the audits to determine whether: 

• Bills are accurately coded and reflect services provided 
• Documentation is being completed correctly (such as session notes) 
• Services or items provided are reasonable and necessary 
• There are no incentives for unnecessary services 

 
A system for responding to and reporting potential problems is the final element 
of the audit.  The guidance states that providing the appropriate response when a 
problem is identified is one of the most important components of a successful 
compliance audit protocol. 
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Component 2: Establish 
Practice Standards & 
Procedures 

“Practice standards” refer to policy statements regarding patient care and procedures for 
complying with federal and state laws.  While written procedures for every practice are necessary, 
they may incorporate the compliance standards and procedures from other sources, such as 
management service organizations or third-party billing companies. 

The guidance recommends the use of a binder for all procedures and forms. 

SPECIFIC RISK AREAS 

If you decide to develop your own standards and procedures, it is recommended that areas of risk 
are first identified. Review of four potential areas of risk affecting providers is recommended. 

Risk Area 1: Coding & Billing 

Coding and billing for services presents risk in a variety of ways.  The guidance provides a list of 
the most common subjects of investigations and audits by the Office of Inspector General as 
follows: 

• Billing for services that were never provided 
• Submitting claims for supplies and services that are not reasonable and 

necessary 
• Billing for services that are not covered 
• Knowledgeable misuse of provider identification numbers, which results in 

improper billing 
• Billing for each component of the service instead of billing an all-inclusive 

code 
• Clustering, which involves coding one or more middle levels of service 

codes exclusively 
• Upcoding the level of service provided 
• Double billing resulting in duplicate payment 
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Risk Area 2: Reasonable & Necessary Services 

Be sure that there is consistency between what your practice and what the funder believe to be 
necessary services.  Know which treatment codes to use for which services and have a definition 
of codes accessible. 

Risk Area 3: Documentation 

Record-keeping of services provided can present risk when done poorly.  Using a standard 
clinical note with data, time, diagnosis, and treatment planning information will support the 
services rendered and minimize risk of errors.  Also, the guidance reminds clinicians to keep 
records legible. 

Risk Area 4: Improper Inducements, Kickbacks & Self-Referrals 

The relationship between the clinician and referral source should be in the patient’s best interest 
only.  Incentives for referrals are strictly prohibited.  Likewise, incentives for patient visits are also 
prohibited. Failure to collect coinsurance or deductibles may be considered an inducement. 

RETENTION OF RECORDS 

Standards and procedures of record retention, storage, sharing, and destruction are also 
recommended.  In addition to clinical records, compliance records, such as information related to 
staff training and audit results, should also be stored and retained. 

The guidance provides the following record retention guidelines: 

• Specify the length of time a practice’s records are to be retained.  Check 
with federal and state statutes for additional guidance regarding retention 
length. 

• Medical records need to be secured against loss, destruction, 
unauthorized access, unauthorized reproduction, corruption, and damage. 

• Standards and procedures can stipulate the disposition of medical records 
in the event the practice is sold or closed. 
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Component 3: Designation 
of a Compliance Officer 

If there is more than one provider in the office, or if there are office staff who may assume the 
responsibility, it is recommended that a person be identified as the compliance officer.  The duties 
might also be shared, such as one person oversees monitoring and another addresses specific 
complaints.  The guidance suggests the following duties are assigned to the compliance officer: 

• Oversee and monitor the implementation of the compliance program 
• Establish methods, such as periodic audits, to improve the practice’s efficiency and 

quality of services and reduce risk of fraud 
• Periodically revise the compliance program in light of changes in the needs of the 

practice or changes in the law and in the standards and procedures of the health plans 
• Develop, coordinate, and participate in a training program that focuses on the 

components of the compliance program 
• Ensure that no provider has been identified by the funder as no longer eligible 
• Investigate any report or allegation concerning possible unethical or improper business 

practices and monitor subsequent corrective action and/or compliance 

 

Component 4: Conducting 
Appropriate Training 

OIG recognizes various means of training, including in-person training sessions, distribution of 
newsletters, and readily accessible office bulletin boards. 

COMPLIANCE TRAINING 

It is recommended that the designated compliance officer provide initial and recurrent compliance 
trainings to staff.  There are two goals a practice should strive for with regard to compliance 
training: 

1. All employees will receive training on how to perform their jobs in compliance with the 
standards of the practice and any applicable regulations 

2. Each employee will understand that compliance is a condition of continued employment 

Explanation of the importance of compliance, consequences of violating standards and 
procedures, and the role of each employee in the operation of the compliance program are 
suggested content of a compliance training. 
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CODING & BILLING TRAINING 

This training pertains to certified counselors who have employees who do their health care billing 
for them. It also pertains to the billing conducted in larger companies where counselors may 
work.  Incorrect coding of services is a form of fraud.  While innocent mistakes may happen, 
reimbursement for services not delivered is a serious offense that could lead to loss of 
credentialing and criminal charges. 

Example items that might be covered in coding and billing training (from OIG Compliance 
Program for Individual and Small Group Physician Practices): 

• Coding requirements 
• Claim development and submission processes 
• Signing a form for a physician without a physician’s authorization (or certified counselor) 
• Proper documentation of services 
• Proper billing standards and procedures for submission of accurate bills for services or 

items rendered to Federal health care program beneficiaries 
• The legal sanctions for submitting deliberately false or reckless billings 

TRAINING FORMAT & CONTINUING EDUCATION 

Training may be conducted on-site or from other sources outside of the practice.  While there is 
no rule for how often training sessions occur, OIG recommends that training for all individuals 
involved in coding and billing occur annually.  New employees should be trained in compliance 
before assuming responsibility for billing and coding. 

 

Component 5: Responding 
to Detected Offenses & 
Corrective Action 

Before a possible offense may be responded to, it must first be detected.  OIG recommends 
identification of warning indicators that a closer look is warranted.  Warning indicators suggested 
by the OIG are: significant changes in the number of or types of claim rejections, correspondence 
from the carriers and insurers challenging the medical necessity / validity of claims, illogical 
patterns or unusual changes in code utilization, and high volumes of unusual charge or payment 
adjustment transactions. 

In the event of possible criminal violations, OIG recommends prompt disclosure to appropriate 
government authority or law enforcement agency. 
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When mistakes are detected, such as overpayment, the practice is advised to promptly contact 
the payer and initiate the return of overpayment funds.  The practice should then document the 
event and take steps to prevent the same mistake in the future. 

 

Component 6: Developing 
Open Lines of 
Communication 

 

While larger practices may have resources available to employees for anonymous reporting of 
compliance violations, such as a hotline, smaller practices may adopt a simpler “open door policy” 
between the staff and administrators. 

For example, a certified counselor heads a mental health practice that receives funds from 
Medicare, Medicaid, and CHIP.  In order to protect her own professional credentials, as well as 
the continued operation of the company, the counselor routinely encourages employees to come 
to her directly to report possible compliance violations.  The certified counselor also provides the 
annual compliance trainings for the staff to communicate the importance of compliance. 

Alternatively, counselors working for larger companies or universities may receive compliance 
training from human resources personnel.  These employers likely have hotlines or other means 
of reporting possible violations that protect employees from management retaliation. 

 

Component 7: Enforcing 
Disciplinary Standards  

Finally, an effective compliance program includes procedures for disciplining individuals who 
violate a practice’s compliance.  The recommendation is that discipline is applied to individuals 
who violate policies and also those who fail to report violations.  While the recommendation 
includes employment termination as a possible consequence for violation, it advises that the 
policies be flexible enough to account for the circumstances of the violation. 
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Further, it is recommended that any communication resulting in the finding of non-compliant 
conduct be documented in the compliance files by including the date of incident, name of the 
reporting party, name of the person responsible for taking action, and the follow-up action taken. 

What can counselors do to 
ensure compliance? 

Certified counselors who do not bill government-funded health care are not required to implement 
a compliance program.  For counselors working for a company, the compliance program is the 
responsibility of the company because they are making the claims to health insurance. 

Counselors who bill Medicare, Medicaid, and CHIP directly are affected by the Affordable Care 
Act compliance mandate. Below are the seven components listed with suggested action 
items.  These suggestions are based on the compliance program and work of counselors. 

If a compliance program is for a small business, consider creating a compliance binder.  This will 
be a physical representation of the program and help ensure that all components have paper 
documents to verify their existence. 

Procedures for Auditing and Monitoring 

Create a procedure and schedule for self-audits.  The procedure for the audit should be simple to 
help ensure that it is conducted despite a busy work environment.  Consider this example: 

1. A staff schedule is established so the “auditor” is not always the same 
person 

2. Five clients per government insurance entity billed are selected using a 
random method and one claim from each of the clients is selected for 
review (minimum recommended by OIG) 

3. Billed procedure codes are compared to session notes for verification 
4. If an inconsistency is found, a response is administered per the office 

procedures 
5. The audit is documented using an Audit Log in the audit section of the 

compliance program binder 

Establish Standards and Procedures 

How are often are records retained?  Are clinical records legible?  What is the practice’s 
relationship with its referral sources? 

These are important questions that will come up if the practice is ever investigated.  Establish 
standards for the practice that address the four risk area: billing, necessities of services, 
documentation, and referral sources/kickbacks.  Make it more official by asking a lawyer to 
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consult on its development.  Distribute the standards to all new employees and review them at 
regular staff trainings. 

Compliance Officer 

Who is responsible for maintaining the compliance program?  Designate one person to assume 
this responsibility.  If it is a small practice, then the owner might be inclined to be the compliance 
officer to ensure it is carried out properly.  For an office with administrative staff, one person in 
particular should be identified and compliance program maintenance integrated into that person’s 
job responsibilities.  One consideration for selecting the right person is that it be someone other 
than the person responsible for billing. 

Training Schedule and Documentation 

Are the employees at your place of work familiar with the office’s standards and procedures for 
maintaining compliance? 
Is there documentation to support this? 

First, establish the training content and the schedule for delivery.  New employee training and 
annual employee training is a reasonable schedule that will ensure that everyone is up to date. 

Second, and just as important, is the document that training occurred.  Even if the practice is a 
clinician and an administrative assistant, complete the sign-in sheets anyway.  This will provide a 
dated document verifying that the training occurred.  In addition to sign-in sheets, create an 
agenda for all trainings and meetings when compliance topics (such as billing) are 
addressed.  Keep these documents together in a safe place, such as a sectioned off area of the 
compliance binder. 

Remember, the OIG recognizes newsletters and bulletin board postings as trainings.  Include 
these in the compliance binder as documentation with the date of distribution or dates that they 
were posted. 

Protocol for Responding to Offenses 

An accidental or intention offense is not something most offices plan for.  It will come as a 
surprise and the response to the offense might be inadequate. 

Plan ahead for the unexpected so that the practice and the offender know what to 
expect.  Consider including a compliance agreement as a condition for continued employment 
and ask all employees to sign. 

Demonstrate Open Communication 

Documentation is key.  How can the office demonstrate with documents that employees are 
encouraged to communicate errors and fraud?  Here are a few ideas of ways documentation of 
communication can be included in the compliance binder: 

• Employee handbook describes an open door policy 
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• A system for anonymous reporting is made available to employees and 
documented on training agendas 

• Create a compliance incident report that may be used in the event an 
employee reports errors or fraud 

Enforcing Disciplinary Standards 

Discipline standards are both stated rules and demonstrated enforcement.  When disciplinary 
actions are administered with regard to compliance standards, some type of documentation 
should be included with the office’s compliance paperwork.  The guidance recommends the 
following are recorded: 

• Date of incident 
• Name of the reporting party 
• Name of the person responsible for taking action 
• Follow-up action taken 

 

Applications 

 

It’s tax time and something isn’t adding up 

A counselor’s mental health services office is looking over the year’s income and 
expenses.  There is a 10% increase in income from last year and expenses stayed the 
same.  There should be a surplus but the accounts do not reflect the extra money.  The counselor 
is worried that an employee is billing for services never provided. According to the OIG 
compliance program, what would be the counselor’s next move? 

The counselor in this example should start with a simple audit.  Looking over the clinical records 
for services provided and comparing the services delivered to the services billed is a good place 
to start.  If the counselor finds there was fraud, she should distance herself by calling the 
authorities and suspending the suspected employee.  Legal counsel can advise on how to 
communicate the billing errors to the insurance companies. 

 

Oops! 

An independent certified counselor does his own billing.  He just received a check from the 
insurance company and realized he used the wrong service code when he submitted the 
billing.  What should he do? 

Promptly contact the insurance company to report the mistake and arrange for reimbursement of 
excess funds. 
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Wait, what? 

A counselor with a therapy services business just took a training on compliance with the 
Affordable Care Act and realized none of her employees have received compliance 
training.  What should she do? 

This counselor should get started with a compliance program right away.  OIG and federally-
funded insurance companies will not be checking for the existence of a compliance program, so 
going without one in the past may never be a problem.  The compliance program becomes 
important in the event the practice is ever audited or investigated. A review of company policies 
and clarification of staff responsibilities is a good place to begin. 

 

“Something doesn’t seem right” 

A certified counselor is a clinical director of a large company.  One of her clinicians comes to her 
with a concern that paperwork is not being completed correctly under the direction of the billing 
manager.  What should the clinical director do next? 

In this example, the counselor is a clinical director for a large company and is not responsible for 
the administration of the compliance program so she does not have access to billing records to 
investigate the claim.  According to OIG guidance, possible fraud should be reported to the 
authorities.  Large companies are encouraged to use an anonymous reporting service (hotline) 
that employees can call with concerns. There is also an OIG hotline that can be used for reporting 
suspected offenses. Another option is reporting the claim directly to the director of human 
resources.  Most important is for the counselor to protect herself by documenting the clinician’s 
report and her response in the event she is a witness to fraud and asked for testimony. 

 

Invoice mistake 

A certified counselor runs a supervision business for aspiring NCCs.  He realized too late that 
there was an error on an invoice.  The supervisee already paid the bill for supervision services 
and the counselor already cashed the check.  According to the OIG compliance program, what 
should the counselor providing supervision do now? 

This is a trick question because this certified counselor does not bill Medicare, Medicaid, or CHIP 
and therefore is not required by the Affordable Care Act to administer a compliance 
program.  However, this example does bring up an important suggestion.  Counselors with 
independent businesses that do not bill insurance companies can also use the OIG compliance 
program even though the Affordable Care Act mandate does not apply to them. 



	

Due to regular url updates, the links in this handout are inactive. 

REVIEW 

Compliance under ACA 
All Medicaid, Medicare, and CHIP providers are mandated to administer a compliance program 
under the Affordable Care Act (ACA) 
A compliance program protects the practice in the event of an audit or investigation 
The Department of Health and Human Services (HHS) Office of Inspector General (OIG) created 
guidance on compliance for individual and small group practices in 2000 
The OIG compliance program includes seven components 

OIG’s Seven Components of a Compliance Program 
Component 1: Auditing and monitoring – review of standards/procedures, establishment of a 
claims submission audit annually at minimum 
Component 2: Establish practice standards and procedures – 4 risk areas: billing/coding, 
reasonable/necessary services, documentation, and inducements/kickbacks/self-referrals 
Component 3: Designation of a compliance officer 
Component 4: Conducting appropriate training: compliance training, billing/coding training 
Component 5: Responding to detected offenses and corrective action 
Component 6: Developing open lines of communication 
Component 7: Enforcing Disciplinary standards 

Next Steps for Certified Counselors 
Documentation is key. Consider using a compliance binder or file area for compliance-related 
documentation. 
Review or create office standards for compliance issues, including billing, training, and regular 
audits. 
Ensure that disciplinary standards are in place for employees and that compliance is a condition 
for continued employment. 
Create a compliance training module and a schedule for delivery. 
Establish an audit schedule, procedure, and staff responsible. 
Create data sheets (audit log) and forms (compliance incident report) to help ensure 
documentation is available for every aspect of the compliance program. 

 

 


